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RECENT CASE NOTES 

Bankruptcy — Jurisdiction of a Referee in Plenary Actions. — The trustee 
in voluntary bankruptcy brought a bill in equity before the referee to set aside 
an alleged fraudulent chattel mortgage given by the bankrupt to his brother, 
under which the latter had obtained possession of the property. Objection to 
the jurisdiction was overruled by the referee, sustained by the District Court, 
and overruled again by the Circuit Court of Appeals. Held, that the referee 
had no jurisdiction over a plenary suit. Weidhom v. Levy (1920, U. S.) 45 Am. 
B. R. 493, 40 Sup. Ct. 534. 

A referee as well as any other bankruptcy court may determine in a summary 
proceeding all claims as to property in the custody of the trustee or any other 
officer of the bankruptcy court. White v. Schloerb (1900) 178 U. S. 542, 20 Sup. 
Ct. 1007, 4 Am. B. R. 178; sue Mueller v. Nugent (1901) 184 U. S. 1, 13, 22 Sup. 
Ct. 269, 274; Collier, Bankruptcy (nth ed. 1917) 541. If the property is in the 
possession of an adverse claimant, the question as to title can be determined in 
a plenary action only. Louisville Trust Co. v. Comingor (1902) 184 U. S. 18, 22 
Sup. Ct. 293, 7 Am. B. R. 421 ; see Comments (1918) 5 Va,. L. Rev. 272. A few 
courts have held that the referee has jurisdiction in plenary actions on the ground 
that the fundamental purpose of the U. S. Bankruptcy Act was to place a 
bankruptcy court in every county of the United States, and that refusing- 
jurisdiction to the referee in such cases would violate the spirit of the Act. 
In re Andrew J. Murphy (1900, D. Mass.) 3 Am. B. R. 409; In re Shults (1904, 
W. D. N. Y.) n Am. B. R. 690. This objection does not seem very forceful, 
since under sec. 70 (e) state courts have concurrent jurisdiction in such plenary 
suits and consequently the actions remain localized. The majority of lower 
federal courts refused to give the referee jurisdiction in plenary proceedings, 
because the referee has not the necessary machinery at hand for the conducting 
of a plenary suit with its requirements of formal service of process, rule days, 
etc. In re Carlile (1912, D. N. C.) 199 Fed. 612, 29 Am. B. R 373; In re Over- 
holzer (1909, D. N. D.) 23 Am. B. R. 10; 1 Remington, Bankruptcy (2d ed. 1915) 
sec. 545. The court in the instant case bases its decision on the ground that a 
plenary suit is not a "proceeding" within the meaning of sec. 12 (1) of the 
General Orders, but an entirely independent action. The decision in the 
instant case finally settles this much disputed question in accordance with the 
majority of the previous decisions in the lower federal courts. 

Contracts— Auctions— Knowledge by Purchaser of Conditions Announced 
at Commencement of Sale not Necessary.— The plaintiffs, through an auction- 
eer, offered certain land for sale at public auction with certain restrictions. The 
property was knocked down to the defendant, who thereupon signed memoranda 
of sale and gave his check in payment of ten per cent of the purchase price. 
He later stopped payment on the check and refused to take the land, on the 
ground that he did not hear the terms read at the beginning of the sale, and 
that he bought the land under the impression that the property was unrestricted. 
There was some evidence that he was led on to bid by representations of the 
auctioneer. The plaintiff brought this action for specific performance of the 
contract. Held, that specific performance should not be granted. Josephy v. 
Golden (1920, N. Y. Sup. Ct.) 113 Misc. 284, 184 N. Y. Supp. 549. 

It is generally considered that a contract is entered into at an auction sale 
when the auctioneer knocks down the thing to be sold to the highest bidder. 
1 Williston, Contracts (1920) 39. The auctioneer is the agent of both vendor 
and purchaser with sufficient authority to bind the vendee to the terms of the 
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sale so as to satisfy the statute of frauds. Love v. Harris (1911) 156 N. C. 88, 
72 S. E. 150, Ann. Cas. 1912 D, 1065, note; Sims v. Landray [1894] 2 Ch. 318. 
The vendor, through the auctioneer, may impose such conditions as he sees fit 
on the bidding, and control the sale in other ways. Farr v. John (1867) 23 la. 
286. When the terms of the sale as announced by the auctioneer vary from the 
terms as advertised in written or printed form, the courts are in conflict as to 
whether parol evidence of the auctioneer's statements is admissible. Notes 
(1915) IS Col. L. Rev. 69s, 696; Ann. Cas. 1912 A, 1128, note. This is closely 
related to the question as to whether or not the purchaser is bound by the 
conditions as announced at the commencement of the sale, when he did not know 
of them. It has been held that a party may not be bound by conditions in a 
contract on the ground that the mode of calling his attention to such conditions 
did not amount to reasonable notice. Parker v. Ry. (1877, C. A.) 2 C. P. 416. 
But in auction cases the better view binds the purchaser regardless of his knowl- 
edge of the conditions announced. Clarke v. Maisch (1920, Wis.) 177 N. W. 11 ; 
Kennell v. Boyer (1909) 144 la. 303, 122 N. W. 941 ; Vanleer v. Fain (1845, Tenn.) 
6 Humph. 104, 107; 2 R. C. L. 1123. Where, however, the purchaser has been 
misled by the wrongful statements or misrepresentations of the auctioneer, and 
has acted in reliance upon such misrepresentations, he may avoid the sale. 
Roberts v. French (1891) 153 Mass. 60, 26 N. E 416; see Anson, Contract 
(Corbin's ed. 1919) 241. There are some cases also where the sale may be avoided 
on the ground of mistake. But all such cases, where there is evidence of 
misrepresentation or of mistake, are decided on their particular facts, according 
to general principles governing contract relations. 34. L. R. A. (n. s.) 927, note. 
In the principal case, unless the misrepresentation alleged was proven, it would 
seem more in accord with the weight of authority to hold the purchaser to his 
contract, even though it has to do with sale of land. 

Corporations— Liability for Crime.— The defendant corporation was indicted 
for manslaughter. The appellate court affirmed the decision sustaining the 
indictment. Held, that the corporation could be indicted. State v. Lehigh 
Valley Ry. (1920, N. J.) in Atl. 257, affirming (1017, Sup. Ct.) 90 N. J. L. 372, 
103 Atl. 685. 

The doctrine of the criminal liability of a corporation is one of comparatively 
recent development. Commonwealth v. Turnpike Co. (1823) 2 Va. Cas. 362 
(indictment dismissed) ; State v. Great Works Co. (1841) 20 Me. 41 (liable for 
criminal acts of nonfeasance, but not for those of misfeasance) ; Common-wealth 
v. Proprietors of New Bedford (1854, Mass.) 2 Gray, 339 (liable for acts of 
nonfeasance and misfeasance) ; State v. Morris & Essex Ry. (1852) 23 N. J. L. 
360. Recently indictments for manslaughter were quashed solely for lack of 
precedent. Commonwealth v. Punxsatawney Ry. (1899) 24 Pa. Co. Ct. 25; Reg. 
v. Great West Laundry Co. (1900, Manitoba Q. B.) 3 Can. Cr. Cas. 514. The 
difficulty of the courts is in finding a state of mind for a corporate entity, 
particularly when a statute requires a specific intent. Even this latter obstacle 
has been overcome in recent years. United State v. Mac Andrews Co. (1906, C. 
C. S. D. N. Y.) 149 Fed. 823 (conspiracy) ; Grant Bros. Construction Co. v. 
United States (1911) 13 Ariz. 388, 114 Pac. 955 (consciously encouraging alien 
contract labor) ; but see Androscoggin Water Power Co. v. Bethel Co. (1874) 
64 Me. 441 ; see Canfield, Corporate Responsibility for Crime (1914) 14 Col. 
L. Rev. 469. The liability for crime may be enforced on either of two theories. 
(1) The doctrine of respondeat superior, it is true, is not applied where the 
principal is an individual. 1 Clark & Skyles, Agency (1905) sec. 520. But it 
is submitted that the reason is to be found in the disinclination of the law to 
impose the odium of a crime upon an innocent person, and that the same policy is 
less applicable to a corporation, which can only act through agents and which 



